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Abstract: The article is aimed at analysing the constitutional basis of the separation of
state powers in Ukraine. One of the guiding principles of the constitutional system, the
separation of powers (legislative, executive and judicial), is enshrined in art. 6 of the
Constitution of Ukraine. By strengthening the principle of separation of state powers according
to constitutional norms, it is possible to balance the whole system of state bodies and delimit
their competencies as clearly as possible. This means, firstly, that certain independence of each
authority is secured; secondly, their competencies are clearly divided; and, thirdly, every state
body can make its opinion known, by opposing the decision of another body and at the same
time controlling its actions. Having investigated the constitutional basis for the separation of
powers, the authors conclude that the Constitution of Ukraine contains appropriate
mechanisms for interaction between the legislative, executive and judicial branches of power,
but these require a more detailed application and implementation in practice.

Keywords: Constitution of Ukraine, state powers, branch of power, legislative,
executive, system of “checks and balances”.

Rezumat: Bazele constitutionale pentru separarea puterilor in Ucraina. Articolul
are ca scop analiza bazelor constitutionale pentru separarea puterilor in stat in Ucraina.
Separatia puterilor (legislativd, executivd si judecdtoreascd), ca unul dintre principiile
fundamentale ale sistemului constitutional, este consacratd de art. 6 din Constitutia
Ucrainei. Potrivit normelor constitutionale, consolidarea principiului separatiei puterilor in stat
permite echilibrarea intregului sistem al organismelor statului si delimitarea, cdt se poate de
clard, a competentelor acestora. De aici rezultd, in primul rdnd, asigurarea unei anumite
independente pentru fiecare autoritate in parte; in al doilea rdnd, competentele sunt clar
distribuite, iar in al treilea rdnd, fiecare organ de stat are posibilitatea de a-si face cunoscutd
opinia, contrdnd decizia unui alt organism si controldnd, in acelasi, timp actiunile sale. In urma
cercetdrii fundamentelor constitutionale ale separdrii puterilor, autorii ajung la concluzia
potrivit
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cdreia Constitutia Ucrainei contine mecanisme adecvate de interactiune intre ramurile
legislativd-executivd-judecdtoreascd ale puterii, impundnduse, totusi, o mai detaliatd aplicare
si implementare.

INTRODUCTION

In Ukraine, a unified system of state authorities is based on the so-called
“principle of separation of powers”. In political and legal practice, there is no real
separation of powers, but structural isolation and functional specialization of
individual parts of the state mechanism. State power is integral, sovereign and
indivisible. That is, it is not about the separation of powers, but the functions of
the exercise of this power. Moreover, not only about the separation but also
about the interaction of these functions. Therefore, the principle of separation of
functions of power should be interpreted as recognition of the fact that the state
power is implemented through certain types of state bodies.

By consolidating the principle of separation of state powers according to
the constitutional norms it is possible to balance the whole system of state bodies
and to delimit their competences as clearly as possible. This means, firstly, that
certain independence of each authority is secured; secondly, their competence is
clearly divided; and, thirdly, everybody has the opportunity to oppose the decision
of another body, while controlling its actions.

Different forms of consolidation of this principle are used in constitutional
practice. In the vast majority of developed countries, including Ukraine, it is
expressed through the structural and functional determination of each of the
higher authorities of the state: the head of state, the parliament, the government
and the higher courts.

PROBLEM STATEMENT

Among the most important problems facing political science at present, the
issue of the constitutional and legal regulation of relations between the supreme
bodies of state power, namely the legislative, executive and judicial branches of
power, is particularly topical.

The importance of the role of this problem is that it actually accumulates
two key aspects of the development of the national state and the legal system.
The first is a purely practical aspect, which is connected with the constitutional
definition of the institution of state power foundations in Ukraine since the con-
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struction of any system of state power implies the presence of mechanisms and
means of strict regulation of relations between state authorities and their units. If
this is not the case then, in essence, it can be said that the Constitution can claim
that it does not perform any of its basic functions in terms of legal regulation of the
most important relations in the organization of state power and its normal
development and activity. The second is a theoretical aspect, because, firstly, the
problem of the constitutional provision of separation of state powers refers to the
most complex theoretical issues of constitutional and legal science. In fact, the
essence of this aspect is not so much as to how to separate one branch of state power
from the other and to divide their functions and responsibilities, but how, through
the functional separation of powers, to maximize the state power from the threat of
usurpation and from its excessive concentration in the hands of that or another body
of state power. Secondly, the norm of separation of state power traditionally refers
to a group of basic principles of democratic state integrity. Therefore, based on the
transformation of Ukraine into a modern, developed and democratic state, it is
necessary to consider the issues of constitutional support of precisely those
fundamental conditions that distinguish a democratic state from others.

Of course, the idea of unity and integrity of state power is based on the
modern understanding of the theory of separation of powers, which reflects the
organic connection of the theory of separation of powers with the theory of popular
sovereignty.

The classical theory of the separation of state powers is known to have been
formed as a scientific justification for such a device of the state apparatus that
provides full freedom. The modern stage of its development was marked by the
recognition of the principle of separation of powers with the necessary institutional
and power components of developed legal freedom. The construction of a law-
governed state with the separation of its power is not an end in itself, but a form
of ensuring the rights and freedoms of a man and a citizen. The state is organized
and operates legally by the separation of powers because without that despotism
comes.

ANALYSIS OF RESEARCHS AND PUBLICATIONS

The theory of the separation of state power, despite the long period of its
development and practical implementation, continues to attract the attention of
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scientists (T. Campbell?, E. Carolan?, D. Bilchitz and D. Landaus3, V. S. Abashmad+, J.
Locke?, Sh. L. Montesquieus, T. E. Ziuzin?, O. Yu. Bulbas, I. V. Protsiuk?, T. Parsons?0,
M. V. Tsvik!i, et al.) on the issues that maintain the status of discussion, as
indicated by the analysis of the works of classics of political and legal thought,
along with modern tasks of state formation. Thus, one of the most problematic
areas of contemporary scientific discussions about the theory of the separation of
state powers is understanding its essence, organizing the interaction between the
branches of power, which would preserve the state unity and state power, and the

L'T. Campbell, Separation of Powers in Practice, Stanford University Press, 2004, 235 p.

2E. Carolan, The New Separation of Powers: A Theory for the Modern State, Oxford
University Press, 2009, 300 p.

3 D. Bilchitz, D. Landau (Eds.), The Evolution of the Separation of Powers. Between the Global
North and the Global South, Cheltenham -  Northampton, Edward
Elgar Publishing, 2018, 288 p.

4 B.B. Abammag3e, YueHue o pasdeseHuu 2ocydapcmeeHHol eaacmu u e2o kpumuka [The
doctrine of the separation of state power and its criticism], Townucu: Cab4oTa
cakapTBeJo, 1972, 51 c.
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1985, 670 c.

6 [1I. JI. MoHTecknbe, O dyxe 3akoHos [About the spirit of laws], U36panHbIe mpou3BeeHus,
MockBa, 1955, 800 c.

7 T. E. 3103uHa, EduHcmeo 2ocydapcmea u pasdeseHue aacmeli 8 Ucmopuu noAuUmMuUYecKux
u npasosvix yyeHul [Unity of the state and separation of powers in the history of
political and legal doctrines], ®unocodus npara, Poctos-na-/lony, 2009, N2 6, c. 22;
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implementation of the principle of separation of powers in Ukraine: the national
tradition and the present], [HcTuTyT 3akoHOoAaBcTBa BepxoBHoi Pagu Ykpainu, Kuis,
2008, 20 c.

9 1. B. [Ipoutok, CyuacHi nidxodu do po3yMiHHs npuHyuny nodiny depcasHoi saadu [Modern
approaches to understanding the principle of separation of state power],
http://dspace.nlu.edu.ua/bitstream/123456789/2034 /1 /Protsyuk_3.pdf

10 Talcott Parsons, An Outline of the Social System, University of Puerto Rico, Department
of Social Sciences, 1961, 118 p.

11 M. B. liBik, Koncmumyuyilini npobsaemu po3nodiny eaacmell (desiki 3azanbHO-meope-
muuHi acnekmu) [Constitutional problems of the distribution of powers (some general
theoretical aspects)], BicHuk AkazeMii npaBoBux Hayk Ykpainu, Xapkis, 1993, Ne 1, c.
60-68.
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factors that determine the choice of a particular model, the implementation of the
investigated principle, an optimal definition of the ratio between branches of
power in the newest stage of state formation, the specific implementation of the
principle of separation of powers in the context of political and legal reform.

In fact, the theory of separation of powers in different ways is still being
processed in various states. The reasons for such pluralism are “national
specificity, as well as factors influencing the process of applying the theory of
separation of powers in one or another country, conditioned by the peculiarities
of the country's development, the nature, and level of development of its state
mechanism, economy, and society”12.

For example, V. Chirkin, analyzing the concept, explains that “the thinkers
of the 17th - 18th centuries, who put forward the idea of separation of powers,
did not define the very concept of the “branch of power”. They only used this term
descriptively (branches of a single tree). To fill this gap the researcher provides
the following features:

— each branch of power presupposes the existence of particular specialized
and homogeneous state bodies that take their place in a holistic state apparatus
and carry out certain work on the management of the state;

— each branch of power has autonomy. While performing specific tasks, it is
not subordinated to any other bodies;

—  the branch of power is not just a combination of bodies, but a structure in
the state mechanism;

—  the branch of power is the organizational and legal form (transformation)
of a certain state apparatus of management in a society;

— each branch of power is characterized by specific forms, methods, and
procedures for its activities. Based on these features, the scientist gives an option
to determine the branch of power;

— itis “anisolated organizational and functional structure in the integrated
mechanism of the implementation of state power”13.

Analyzing the criteria for the allocation of branches of power, defined by V.
Chirkin, L. Golubeva points out that “the branch of state power is a combination of

12 A. B. Benrepos, Teopus eocydapcmea u npasa: y41ebHuk 045 topududeckux 8y3o8 [Theory
of State and Law: a textbook for law schools], M.: Omera-JI, MockBa, 2006, 608 c.
http://lib.ysu.am/close_books/259207.pdf

13 B. E. YupkuH, OcHosbl 2ocydapcmeeHHol esnacmu [Basics of state power], M.: lOpucT,
1996,112 c.
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state and government powers regulated by independent and homogeneous state
bodies, which are a separate structure in the state mechanism and carry out their
functions within the framework of specific forms, methods, and procedures to
improve the efficiency of public administration. The fundamental point here is the
exercise of the very powers of state power, which represent a set of rights and
obligations to exercise a legal effect on social relations that arise in the public law
sphere, with the purpose of their legal regulation”14.

Therefore, in a modern state, such a triad separation of state powers is
inadequate. More often than not, we can talk about directly undetermined, but
actually existing branches of state power, such as control-supervisory,
presidential, and electoral.

CONSTITUTIONAL MODELS OF ORGANIZATION OF STATE POWER

The issue of constitution and constitutionalism has been the focus of
historical, legal and philosophical science for a long time. From the etymological
point of view, the word “constitution” comes from Latin. “constitutio”, which
means “order”15.

A. Hauriou states that: “The Constitution is a set of rules which govern the
organization and functioning of the state”16. The author says that a constitution is
essential in any state, that is, provisions that govern the organization and relations
within the state power and establish relations between the state and a citizen??.

In the Ukrainian legal system, the Constitution is the Basic Law of the State,
which defines and establishes the main principles of state and public life, the basic
rights and duties of citizens, the principles of elections and referendum, the
system and principles of organization and activities of state authorities, local self-
government, foundations and the system of territorial organization, as well as the

14 JI. A. Tony6eBa, CpasHumenbHoe 2ocydapcmeogederue: y4e6HUK 0151 8bICUUX YYEOHbIX
3asedenuil [Comparative State Studies: A Textbook for Higher Education Institutions],
WUHCTUTYT BHEIIHE3IKOHOMHUYECKHX CBsI3eH, 3KOHOMHKH U mpaBa, 2009, 556 c.

15 M. Safta, Drept constitutional si institutii politice [Constitutional law and political
institutions], Vol. I. Editia a 3-a revizuita, Hamangiu, 2016, 328 p.

16 ], Gicquel, A. Hauriou, P. Gélard, Droit constitutionnel et institutions politiques [Constitu-
tional law and political institutions], Paris: Editions Montchrestien, 1985, 978 p.

171. Rusu, Drept constitutional si institutii politice [Constitutional law and political
institutions], Lumina Lex, 2004, 490 p.
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state symbols of Ukraine1s.

Analyzing the Basic Law of Ukraine, it should be mentioned that article 6
provides a clear definition: “The State power in Ukraine shall be exercised with
the consideration of its separation into legislative, executive and judicial
branches”1%, However, a fact of constitutional consolidation of the separation of
state power into three branches cannot be considered the achievement of the
democratization process, which began with the proclamation of Ukraine’s
independence. We believe that the unconditional value of this principle, as
constitutional, has been manifested in the development of various projects of the
Constitution of Ukraine. After all, in all projects (regardless of what form of
organization of state power they were offered) the principle of separation of
powers was passed as a separate article.

The state authorities in a legal democratic state, namely Ukraine (in
accordance with Article 1 of the Constitution of Ukraine20), form a system of state
authorities in their entirety. The system of state authorities of Ukraine has the
following features:

- the system of legally formed state bodies, that is, that have the
competence (powers, subject, legal responsibility) and are engaged in the
management of society on a professional basis as power holders;

- the system of state bodies, which is a well-established structural
organization, based on general principles, the unity of the ultimate goal,
interaction and focused on ensuring the realization of state functions;

- the system of state bodies is an organizational unit since the bodies
are elected or created by others; some manage others; some are accountable to
and controlled by others;

- national bodies in Ukraine act on the basis of the Constitution and
laws of Ukraine. Acts adopted by higher authorities are mandatory for the lower
ones. For example, the Acts of the Cabinet of Ministers of Ukraine are
mandatory for implementation by ministries, local state administrations etc.
Thus, there is an organizational-legal link between the state bodies;

- the system of bodies, each of which has logistic means to carry out
these functions. But within the framework of the state bodies, the activities of

18 YCE (YHiBepcasbHUU cnoBHUK-eHLUKonefist) [ALL (Universal Dictionary-Encyclo-
paedia)], http://slovopedia.org.ua/29/53402/13633.html

19 Koncmumyyisi Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

20 Jpid.


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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civil servants are strictly separated from the “property” of their subjects;

- the system of government is not unchangeable. It is modified by the
influence of political, historical, economic, social and other factors. This system
is changing with the development of the state. For example, the constitutional
reform in modern Ukraine has led to changes in the powers of the authorities?.

During the period of independence in Ukraine four constitutional models of
organization of the state power and separation of powers in the power triangle of
Ukraine have been tested.

The first stage (1991-1995) was determined by the inherited Constitution
of the Ukrainian Soviet Socialist Republic in 1978 amended during 1991-1993.
This model was characterized by the maintenance of the significant influence of
the Verkhovna Rada of Ukraine, in particular on personnel issues. The President
of Ukraine led the system of state executive bodies. Thus, the Verkhovna Rada of
Ukraine, on the recommendation of the President of Ukraine, approved the
candidacy of the Prime Minister, ministers of foreign affairs, defense, finance,
justice, internal affairs and the chairmen of the State Committee for Protection
of the State Border and the State Customs Committee. The Parliament appointed
the judges of the Constitutional Court of Ukraine, the Supreme Court of Ukraine,
the judges of the regional and Kyiv City Courts, the arbitrators of the Supreme
Arbitration Court of Ukraine, the arbitration courts of the regions, the city of
Kyiv, the Prosecutor General of Ukraine, the Head of the National Security
Service of Ukraine, the Head of the Board of the National Bank of Ukraine, Deputy
Chairmen and State Commissioners of the Antimonopoly Committee of Ukraine,
the Presidium of the Supreme Arbitration Court of Ukraine, the Collegium of the
General Prosecutor’s Office of Ukraine. The Verkhovna Rada of Ukraine may
express a vote of no confidence in the Prime Minister of Ukraine, individual
members of the Cabinet of Ministers of Ukraine or the Cabinet of Ministers of
Ukraine as a whole, which would lead to their resignation?2.

21 KoncmumyyitiHuli mMexaHizam po3nodiny depacasHoi esnadu e Ykpaini [Constitutional
mechanism of distribution of state power in Ukraine],
https://pidruchniki.com/16940928/politologiya/konstitutsiyniy_mehanizm_rozpodi
lu_derzhavnoyi_vladi_ukrayini

22 KoncmumyyitiHi achekmu po3nodijfly NOGHOBAX}CEHb Yy cucmeMi BUWUX OpaaHie
depacasHoi eaadu Yxpainu [Constitutional aspects of division of powers in the system
of higher bodies of state power of Ukraine], http://old2.niss.gov.ua/content/
articles/files/rozpodil_povnovazhen-b04c1.pdf
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The second stage (1995-1996) was characterized by a presidential model of
government, which was enshrined in the Constitutional Treaty between the
President of Ukraine and the Verkhovna Rada of Ukraine on the basic principles
of organization and functioning of state power and local self-government in
Ukraine for the period before the adoption of the new Constitution of Ukraine
(since 8 June 199523). The President, in accordance with this act, was proclaimed
the head of the state and the head of the state executive power, which he carried
out through the Cabinet of Ministers of Ukraine and other central executive
authorities subordinated to him, as well as the system of local state
administrations24.

The third stage (1996-2014) is a system of governance formed by the 1996
Constitution, which many experts describe as a mixed presidential-
parliamentary model. Following the provisions of the Constitution of 1996, the
President of Ukraine appointed the Prime Minister of Ukraine (with the consent
of the Parliament) and the entire structure of the Government, heads of other
central executive bodies and heads of local state administrations (at the request
of the Prime Minister). The head of the state, by his decision, terminated the
powers of all these officials. It was the President who, on the proposal of the
Head of the Government, decided to create, reorganize and liquidate the
ministries and other central executive bodies. He had the right to cancel the acts
of the Cabinet of Ministers of Ukraine. Before the newly elected Head of State,
the Cabinet of Ministers relinquished its duties. According to this model, the
Cabinet of Ministers of Ukraine was accountable to the President of Ukraine; but
was controlled by and accountable to the Verkhovna Rada of Ukraine2s.

However, on December 8, 2004, the Verkhovna Rada of Ukraine adopted the

23 KoncmumyuyitiHuli dozosip mixc BepxosHotw Pador Ykpainu ma Ilpe3udenmom YkpaiHu
npo OCHOGHI 3acadu opzaHizayii ma @yHKYioHy8aHHs depicasHoi eaadu i micyesozo
camoepsidysaHHs 8 YkpaiHi Ha nepiod do nputiHamms Hosoi KoHcmumyuyii YxkpaiHu 8id
8.06.1995 p. [Constitutional Agreement between the Verkhovna Rada of Ukraine and
the President of Ukraine on the Basic Principles of Organization and Functioning of
State Power and Local Self-Government in Ukraine for the Period Prior to the Adoption
of  the New Constitution of Ukraine of  June 8, 1995],
https://zakon.rada.gov.ua/laws/show/1%D0%BA/95-%D0%B2%D1%80#Text

24 KoncmumyyiiiHi acnekmu po3nodinly NOBHOBAX}CEHb Yy cucmemi 8uwux opaaHie
depacasHoi eaadu Yxpainu [Constitutional aspects of division of powers in the system
of higher bodies of state power of Ukraine], http://old2.niss.gov.ua/content/
articles/files/rozpodil_povnovazhen-b04c1.pdf

25 [bid.
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Law of Ukraine “On Amendments to the Constitution of Ukraine”26, which
provided for a substantial redistribution of powers between the head of the state,
the parliament and the government, according to the logic of constitutional reform
initiators, balancing the scope of powers assigned to the President of Ukraine, the
Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine.

The main provisions of the draft law Ne 4180, which was later adopted as
the Law of Ukraine “On Amendments to the Constitution of Ukraine”?7, were once
the subject of study of the Constitutional Court of Ukraine, the Venice Commission,
experts of domestic analytical centres and scientists, which, in turn, pointed out
several shortcomings of the bill, the vast majority of which have not been
corrected.

Later, in 2006-2010, the above-mentioned imperfections and conflicts of
the updated Constitution of Ukraine caused several constitutional conflicts. This
led to the fact that on September 30, 2010, the Constitution of Ukraine, as
amended in 1996, was restored by a decision of the Constitutional Court of
Ukraine in compliance with the procedure for amending the Constitution on
December 8, 200428,

The fourth stage (from 2014 to present) is characterized by the
parliamentary-presidential constitutional model (first engaged in 2006, and in
2014 for the second time?9), which redistributed powers to form the executive
branch in favour of the Verkhovna Rada of Ukraine. The President retains the
authority to submit to the parliament a candidate for the Prime Minister (who,

26 3akon Ykpainu "[Ipo eHecenHs 3min do Koncmumyyii Ykpainu" Big 08.12.2004 p. Ne
2222-1V [Law of Ukraine "On Amendments to the Constitution of Ukraine" of December
8, 2004], https://zakon.rada.gov.ua/laws/show/2222-15#Text

27 [bid.

28 PjwenHst Koncmumyuyitinozo Cydy YkpaiHu y cnpagi 3a koHcmumyyitiHum nodavHsam 252
HapodHux denymamie YkpaiHu wodo eidnogidHocmi Koncmumyyii Ykpainu
(koncmumyuyitinocmi) 3akoHy Ykpainu "[Ipo eHeceHHs1 3MiH do Koncmumyyii Ykpainu "
810 8 2pydnsa 2004 poky N 2222-1V (cnpasa npo dodepicaHHs npoyedypu 8HeCeHHs 3MiH
do Koncmumyyii Ykpainu): Koncmumyyitinuii Cyd; PiwenHsi, Okpema dymka 8id
30.09.2010 Ne 20-pn/2010 [Decision of the Constitutional Court of Ukraine in the case
on the constitutional petition of 252 People's Deputies of Ukraine on compliance of the
Constitution of Ukraine (constitutionality) with the Law of Ukraine "On Amendments
to the Constitution of Ukraine" of December 8, 2004 Ne 2222-1V],
https://zakon.rada.gov.ua/laws/show/v020p710-10

29 3akoH Ykpainu "[lpo BigHOB/EHHS JesKUX NoJ0xeHb KoHcTuTynii Ykpainu" Big 21
sawtoro 2014 poky Ne 742-VII, https://zakon.rada.gov.ua/laws/show/742-18#Text
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nevertheless, is still determined by the coalition of parliamentary factions), the
Minister of Defence and the Minister of Foreign Affairs. All other members of the
Government, as well as the Chairman of the Antimonopoly Committee of
Ukraine, the Chairman of the State Committee for Television and Radio
Broadcasting of Ukraine and the Chairman of the State Property Fund of Ukraine,
are appointed by the Verkhovna Rada of Ukraine at the proposal of the Head of
Government. The Parliament has the right to dismiss all of these officials
independently. The Cabinet of Ministers of Ukraine relinquishes its duties before
the newly elected Verkhovna Rada of Ukraine. At the same time, the President's
influence on Government activity has been also limited. The President has the
right to suspend the acts of the Cabinet of Ministers of Ukraine only on the
grounds of their non-compliance with the Constitution, at the same time
appealing to the Constitutional Court of Ukraine. However, the President
reserves the right to appoint and revoke the Heads of local state administrations
(at the proposal of the Cabinet of Ministers of Ukraine)30.

Most experts evaluate positively the fact that Ukraine used the so-called
mixed constitutional model of the organization of state power in one form or
another, except the short transition period of 1995-1996. The mixed model is
considered to be the most appropriate for countries that are in transit from an
authoritarian regime to democracy. However, the presidential model is
considered vulnerable to slipping into authoritarianism, and the parliamentary
model (despite democracy and pluralism) threatens instability, and its application
implies the presence of developed political parties, high political culture and
stable democratic traditions31.

As in Ukraine, all implemented constitutional changes were, in fact, subject
to the political circumstances in which they were made and the compromises that
the politicians were able to achieve, and all the models of the organization of state
power were characterized by some common disadvantages32.

Such disadvantages are:

- insufficient balance of authority and inefficiency of the system of checks and
balances between the subjects of authority;

30 KoncmumyuyiiiHi acnekmu po3nodinly NOBHOBAX}CEHb Yy cucmemi 8uwux opaaHie
deporcasHoi 8aadu Ykpainu [Constitutional aspects of division of powers in the system
of higher bodies of state power of Ukraine], http://old2.niss.gov.ua/content/
articles/files/rozpodil_povnovazhen-b04c1.pdf

31 [bid.

32 [bid.
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- the dualism of the executive power;

- the imperfection of the mechanisms of formation, responsibility, and
resignation of the Cabinet of Ministers of Ukraine;

- excessive centralization of managerial functions;

—  problems with the organization of the legislative process and the work of
the parliament as a whole33,

Moreover, the constitutional evolution in Ukraine is characterized by
maintaining two main tendencies: 1) a centralized model of the organization
of state power with a concentration of powers in the capital inherited from the
Ukrainian SSR34, and 2) a political struggle for the powers of the President of
Ukraine and the procedure for the formation of the Cabinet of Ministers of
Ukraine.

SEPARATION OF POWERS

The Verkhovna Rada of Ukraine and the Cabinet of Ministers of Ukraine,
which is controlled by and accountable to the Verkhovna Rada (Article 113 of the
Constitution of Ukraine), have multifunctional relations35. The Verkhovna Rada
consents to the appointment of the Prime Minister, considers and makes decisions
on approving (not approving) the program of the Cabinet of Ministers, and
oversees its activities.

At the proposal of at least one-third of the people’s deputies of its
constitutional composition, the Verkhovna Rada may consider the responsibility
of the Cabinet of Ministers and adopt a resolution of no confidence with a majority
of the constitutional composition of the Verkhovna Rada, which results in the
resignation of the Cabinet of Ministers of Ukraine3s.

33 KoncmumyyitiHi achekmu po3nodijfly NOGHOBAX}CEHb Yy cucmeMi BUWUX OpaaHie
depacasHoi eaadu Yxpainu [Constitutional aspects of division of powers in the system
of higher bodies of state power of Ukraine], http://old2.niss.gov.ua/content/
articles/files/rozpodil_povnovazhen-b04c1.pdf

34 A law draft on the amends to the Constitution of Ukraine (regarding decentralization
of power) No. 2217a dated 01.07.2015 was submitted to the Verkhovna Rada of
Ukraine by the President of Ukraine in order to eliminate the problems of the
organization of state power connected with the concentration of powers in the
capital.

35 Koucmumyyis Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

36 [bid.
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The most important powers of the Verkhovna Rada regarding the Cabinet
of Ministers and other bodies of executive power are the adoption of laws on the
organization and activities of executive authorities, the basis of civil service etc.37
The Parliament, as a legislative body, determines the judicial system, the legal
proceedings, the status of judges, the basis of forensic examination, the
organization and activities of the prosecutor’s office by the laws of Ukraine. The
interaction of the Parliament with the organs of justice in the process of
parliamentary control is quite close3s.

It is also possible to distinguish the functions of the Verkhovna Rada of
Ukraine according to two main criteria: the forms of activity and the objects of
power influence. By objects of influence - political, economic, social, cultural,
ecological, and by forms of activity there are the legislative, constituent and
control functions of the parliament:

— legislative function. In general terms, it lies in the adoption of laws,
amendments, their recognition as legally invalid, cancellation or suspension of
their actions;

—  constituent (state-building, organizational). The priority directions of the
Parliament’s activity in the exercise of this function are the formation or
participation in the formation of executive and judicial bodies, as well as the
formation of their own parliamentary structures and others;

— parliamentary control function. Control over the activities of the Cabinet
of Ministers of Ukraine, parliamentary control over observance and protection of
constitutional rights and freedoms of a man and citizen, budgetary and financial
control, and others3.

All of these functions and correspondent powers of the Verkhovna Rada
have normative-legal consolidation, first of all constitutional.

37 Koncmumyyiss Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

38 @. BeHictaBcbKUH, B3aemodis 2inok depicagHoi 1adu sk npuHyun ocHoe KoHcmumy-
yiiinozo sn1ady Ykpainu [Interaction of the branches of state power as the principle of
the foundations of the Constitutional system of Ukraine], [IpaBo Ykpainu, 1998, Ne1, c.
34-38.

39 KoncmumyyitiHuli mMexaHizam po3nodiny depacasHoi esnadu e Ykpaini [Constitutional
mechanism of distribution of state power in Ukraine],
https://pidruchniki.com/16940928/politologiya/konstitutsiyniy_mehanizm_rozpodi
lu_derzhavnoyi_vladi_ukrayini
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A fundamentally new provision of the Constitution is as follows: the deputy
powers are terminated ahead of schedule in case of non-fulfillment of the
requirements of the people’s deputy concerning the incompatibility of the
parliamentary mandate with other types of activities. Unlike the current
legislation on the status of a people’s deputy, according to which the decision on
early termination of authority is adopted by the Verkhovna Rada, according to the
Constitution it should be adopted by a court40,

According to the Constitution of Ukraine, the Cabinet of Ministers of Ukraine
is the supreme body in the system of executive bodies, which consists of central
and local executive authorities. As a supreme collegiate body, it exercises power
directly and through central and local executive authorities, directing and
controlling their activities. As the supreme body of executive power, the Cabinet
of Ministers heads a unified system of executive power in Ukraine; ensures, by the
Constitution, the exercise of the functions and powers of the executive power on
the territory of Ukraine; directs the activities of ministries and other executive
bodies; independently decides the issues assigned to it by the Constitution of
Ukraine, the laws of the Verkhovna Rada of Ukraine and the decrees of the
President of Ukraine*!.

However, certain difficulties arise in the organization of executive power
carried out by the Cabinet of Ministers of Ukraine. They reflect the struggle
between the legislative branch and the President. With the change of the status
of the President of Ukraine, when he is the head of state by the new Constitution
and does not belong to any branch of power, the question of the essence and
legal principles of the executive power, as a separate power, have not been
resolved completely.

Moreover, according to Art. 92, paragraph 12 of the Constitution of
Ukraine??, only the legislative power represented by the Verkhovna Rada of
Ukraine defines the laws and regulations of the executive body. Given the
provisions of this paragraph of Art. 92 of the Constitution, it means that the
legislature must adopt almost one hundred laws, including the Cabinet of
Ministers of Ukraine, ministries, and other central departments (and there are
more than fifty of them); as well as local state administrations in the regions,
districts, cities of Kyiv and Sevastopol.

40 Koncmumyyis Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

41 Ibid.

42 [bid.
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Hence, the powers of the Cabinet of Ministers of Ukraine in co-operation
with the Verkhovna Rada of Ukraine and its bodies are:

— implementation by the Government of legislative initiatives in the
Verkhovna Rada of Ukraine;

—  participation of the Cabinet of Ministers in the process of consideration of
the Verkhovna Rada issues;

— powers in connection with the approval and control over the
implementation of the State Budget of Ukraine, preparation, approval, and
implementation of general state programs;

— reporting to the Verkhovna Rada of Ukraine on its activities?3.

Also, to strengthen the constructive cooperation between the Cabinet of
Ministers of Ukraine and the Verkhovna Rada of Ukraine, to increase the efficiency
of work related to the preparation and decision-making process on important
issues of state and public life, there is the Resolution “On Cooperation of the
Cabinet of Ministers of Ukraine with the Verkhovna Rada of Ukraine”+4.

By this Resolution, the Cabinet of Ministers of Ukraine decides:

—  to establish that one of the priority directions of the Cabinet of Ministers
of Ukraine is to ensure effective cooperation with the Verkhovna Rada of Ukraine;

— if members of the Cabinet of Ministers of Ukraine and heads of central
executive bodies, who are not members of the Cabinet of Ministers of Ukraine, are
personally responsible for ensuring the interaction with parliamentary factions;

— to coordinate positions on the legislative settlement of urgent issues of
socio-economic development of Ukraine, so that joint parliamentary-
governmental working bodies may be formed with the consent of the Verkhovna
Rada of Ukraine and its bodies*s.

43 Koucmumyyis Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

44 [locmanosa “IIpo cniepo6imnuymeo Kabinemy Minicmpie YkpaiHu 3 BepxosHoto Padoro
Ykpainu” 6id 7 eepecHs1 2006 p. Ne 1284 [The Resolution “On Cooperation of the Cabinet
of Ministers of Ukraine with the Verkhovna Rada of Ukraine” of September 7, 2006 No.
1284], https://www.kmu.gov.ua/ua/npas/47224183

45 [locmanosa “IIpo cniepo6imnuymeo Kabinemy Minicmpie YkpaiHu 3 BepxosHoto Padoro
Ykpainu” gid 7 eepecHs 2006 p. Ne 1284 [Resolution of the Verkhovna Rada of Ukraine
of February 22, 2014 Ne 750-VII "On the Text of the Constitution of Ukraine as
amended on June 28, 1996, as amended by the Laws of Ukraine of December 8, 2004
Ne 2222-1V, of February 1, 2011 Ne 2952 -VI, dated September 19, 2013 Ne 586-VII"],
https://zakon.rada.gov.ua/laws/show/750-VII
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And the Minister of Relations with the Verkhovna Rada of Ukraine and other
public authorities is to:

— ensure regular meetings of the First Vice Prime Minister of Ukraine, Vice
Prime Ministers with the parliamentary factions in accordance with the division
of responsibilities at the beginning of each plenary week of the work of the
Verkhovna Rada of Ukraine;

— formulate proposals for inclusion of the bills submitted by the Cabinet of
Ministers of Ukraine for consideration by the Verkhovna Rada of Ukraine;

— initiate the participation of the Cabinet of Ministers of Ukraine to put the
issues on the agenda of the regular session of the Verkhovna Rada of Ukraine?s.

So, analyzing the distribution of powers in Ukraine, we can draw the following
conclusions:

— the separation of powers in Ukraine is realized only for a formal purpose,
but in reality, it is a redistribution of powers between the branches of power;

—  The President of Ukraine, due to the powers vested in him, performs many
functions and powers inherent to the executive power (in particular, paragraphs
1, 3, 17 of part one of Article 106 of the Constitution of Ukraine*?);

— Non-regulation at the level of the law of issues related to the organization,
powers and order of the government causes a situation of external regulation and
self-regulation of its activities.

We believe that solving these problems and reaching a stable performance
of political institutions such as the Parliament, the President and the government
is possible only with their agreement on a common interest in building a truly
democratic rule of law. Therefore, in the opinion of 0. O. Danylyak: "It is necessary
to adopt laws such as "On the President of Ukraine", "On the Cabinet of Ministers"
and "On the Central Executive Authority”, which will define the mechanisms of
interaction between the President, authorities, citizens, political parties, non-
governmental organizations and local self-government bodies, which determines

46 [Tocmanoea “IIpo chiepo6imuuymeo Kabinemy Minicmpie Ykpainu 3 BepxogHoto Padoio
Ykpainu” gid 7 eepecHs 2006 p. Ne 1284 [Resolution of the Verkhovna Rada of Ukraine
of February 22, 2014 Ne 750-VII "On the Text of the Constitution of Ukraine as
amended on June 28, 1996, as amended by the Laws of Ukraine of December 8, 2004
Ne 2222-1V, of February 1, 2011 Ne 2952 -VI, dated September 19, 2013 Ne 586-VII"],
https://zakon.rada.gov.ua/laws/show/750-VII

47 Koncmumyyisi Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80
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the prospects for further research"48.

Also, most researchers of the modern Ukrainian system of organization of
state power and the distribution of powers note that one of the most important
problems of state power is irresponsibility. That is why neither the President of
Ukraine with his powers, nor the Verkhovna Rada of Ukraine, or the Cabinet of
Ministers of Ukraine is responsible for the results of the activity of the authorities.
Thus, almost all proponents of amending the Constitution of Ukraine substantiate
the need for such a reform, first of all, by imposing the responsibility of the state
authorities for the results of their activities before the citizens and society*°.

[t should be noted that according to the essence of the concept of separation
of state power into legislative, executive and judicial, one of its main tasks and
leading functional purpose is to ensure the highest efficiency of state power, joint
highly professional activity of different branches of state power in the interests of
the sovereignty holder and the sole source of power - the people, and ultimately
-a responsible result. This necessitates not only the separation of functions and
powers between all branches of state power but also their close interaction and
cooperation. Therefore, the aim of any reform of the state power system should
be to strive to eliminate contradictions and conflicts between state institutions, as
well as to ensure their close cooperation and to establish real responsibility of the
authorities for the results of their activity as a whole.

CONSTITUTIONAL PROCESSES IN UKRAINE BETWEEN THEORY AND
PRACTICE (1995-1996 AND 2010-2014)

The Constitutional Treaty (June 8, 199550) did not solve the problem of
adopting a new Constitution of Ukraine. Therefore, on November 24, 1995, the

48 0. 0. Jauunsk, [IpuHyun nodiay eaadu: doceid Ykpairu [Principle of division of powers:
Ukraine’s experience], http://academy.gov.ua/ej/ej2 /txts/pol-prav/05doovdu.pdf

49 @. B. BenicnaBcbkuii, [Ipobsiemu ykpaiHcbkoi Modesi opeaHizayii depicasHoi enadu
(nopisHaabHO-npasosull aHaniz po3nodiny 64A0HUX NOBHOBANCEHb MINC 2iaKamu
depacasHoi 8aadu 8 YkpaiHi 3a yuHHoto KoHcmumyuyiero Ykpainu ma 3akoHonpoekmom
npo eHeceHHs 3MiH do KoHcmumyuyii Yxkpainu Ne 4105) [Problems of the Ukrainian
model of organization of state power (comparative legal analysis of the distribution of
powers between the branches of state power in Ukraine under the current Constitution
of Ukraine and the Bill on Amendments to the Constitution of Ukraine No. 4105)],
KonctuTyniiiHa pedopma: ekcriepTHUH aHaiz, X.: @outio, 2004, C. 73-84.

50 KoncmumyuyitiHuli dozosip mixc BepxosHor Padow Ykpainu ma Ilpesudenmom Ykpainu
npo OCHOBHI 3acadu opzaHizayii ma gyHKYioHy8aHHs depicasHoi eaadu i micyesozo
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President of Ukraine proposed to the Constitutional Commission to create a new
working group consisting of four representatives of the Verkhovna Rada, four
representatives of the President and two representatives of the legislative
authorities to finalize the draft constitution. The draft was designed by the first
working group and finalized by the second, submitted for discussion to the
Constitutional Commission on March 12, 1996, and recommended for
consideration by the Verkhovna Rada. On March 20, the draft Constitution was
examined during an extraordinary session of the Parliament. Although the co-
chairs of the Constitutional Commission, L. Kuchma and 0. Moroz, had assessed
the draft differently, they were eager to adopt the Basic Law as soon as possible.
On April 2, 1996, the Verkhovna Rada put the draft Constitution on the agenda and
started to examine it on April 17.

The initial point of formation of the political system of independent
Ukraine was the adoption of the Constitution of Ukraine in 19965 Previously,
the restructuring of the state power system was determined by the 197852
Constitution of the Ukrainian SSR, with changes made after Ukraine proclaimed
its independence. However, the changes in the country over the past five years
and the prospects for its further development required not a partial adjustment
of the Basic Law, but comprehensive and full-scale constitutional reforms.

First of all, the status of a new State required a constitutional definition, the
foundations of its social system and its main attributes. Secondly, the introduction
of a new institution of the presidency for Ukraine in 1991 required the
coordination of functions and powers in the triangle of the President - Verkhovna
Rada - Cabinet of Ministers (the last two bodies were inherited by the young state
from the Ukrainian SSR). Third, it was necessary to create a new system of local

camoepsidysaHHs 8 YkpaiHi Ha nepiod do nputiHamms Hogoi KoHcmumyyii Ykpainu 6id
8.06.1995 p. [Constitutional Agreement between the Verkhovna Rada of Ukraine and
the President of Ukraine on the Basic Principles of Organization and Functioning of
State Power and Local Self-Government in Ukraine for the Period Prior to the Adoption
of  the New Constitution of  Ukraine of  June 8, 1995],
https://zakon.rada.gov.ua/laws/show/1%D0%BA/95-%D0%B2%D1%80#Text.

51 Koncmumyyiss Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

52 Koncmumyyis (OcHosHull 3akoH) Ykpaincvkoi PadsiHcokoi CoyianicmuuHoi Pecny6aiku
[Constitution (Basic Law) of the Ukrainian Soviet Socialist Republic],
http://gska2.rada.gov.ua/site/const/istoriya/1978.html
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government, since the existence of a "vertical of councils" did not meet the new
socio-political realities and needs of the country's development53,

The specific objectives of the constitutional reform were caused by internal
and external factors. The acute financial and economic crisis of 1992-1994 and the
political crisis of 1994, as well as difficult relations with some neighbouring
countries, required the creation of a strong state as a guarantor of national
independence, socio-economic and political changes in the interests of the people.
The 1996 Constitution was intended to legitimize such a States*.

The process of drafting a new Constitution took place in the context of a
fierce confrontation between the Verkhovna Rada and the President of Ukraine
over the constitutional scope of powers of each of these institutions of power in
the political system of Ukraine. The conflicting nature of the process was
essentially a political confrontation between the institutions of state power>5s. The
adoption of the Constitution had both positive and negative consequences, which
mainly determined the logic of further political reforms in Ukraine. The positive
consequences include, first of all, the fact that the Constitution of Ukraine of 1996:

— finally consolidated the statehood of Ukraine and guarantees of the basic
rights and freedoms of its citizens;

— declared Ukraine a democratic, social, and legal state;

— deprived the Verkhovna Rada of functions unusual for the Parliament, in
particular, eliminated the "vertical of councils";

— noted a compromise between the President and the Parliament
regarding the scope of powers of each of the subjects, which allowed to
temporarily suspend the political conflict, which distracted the authorities from
solving urgent problems of socio-economic development of Ukraine5s.

The negative consequences that had a systemic nature, and subsequently
caused the need to reform the political system, include the following:

—  the unbalanced nature of the state power system;

— reduction of the political influence of the Verkhovna Rada as a
representative body;

53 Mamepiaau AnaaimuyuHoi donogidi Llenmpy Pazymkoea "[lapaamenm 8 YkpaiHi: 20.108HI
meHdenyii ma npobsaemu cmaHosseHHs" [Proceedings of the Razumkov Centre's
Analytical Report "Parliament in Ukraine: Main Trends and Problems of Formation"],
http://razumkov.org.ua/uploads/journal /ukr/NSD85_2007_ukr.pdf

54 Ibid.

55 [bid.

56 [bid.
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— subordination of the executive power, the Government and local
administrations in particular, to the President of Ukraine, who, however, was
not responsible for the results of its activities;

— lack of effective mechanisms of influence of the Parliament on the system
of executive power and political communication between the Verkhovna Rada
(deputy majority) and the Government as a prerequisite for their constructive
interaction;

— insufficiency and inefficiency of the system of checks and balances
between the President and the Verkhovna Rada (lack of real opportunities for
the dissolution of Parliament by the President and the implementation of
impeachment procedures by the Parliament), lack of effective mechanisms of
parliamentary control>”.

Scientists called the new model of state government that was established in
Ukraine under the Constitution “the President-Parliamentary Republic". The
model was much closer to unrestricted presidential rule than to the classic model
of a President-Parliamentary Republic, which is, for example, the constitutional
structure of France. According to the 1996 Constitution of Ukraine, the President
gained almost complete control over the formation of the Cabinet of Ministers, the
leadership of central executive bodies (even having assumed the powers not
provided by the Constitution to appoint and dismiss deputy heads of these
bodies), and the appointment and dismissal of heads of local executive bodies5s.

Besides, the Constitution of Ukraine of 1996 also granted the President
significant organizational and personnel powers concerning:

—  judicial authorities: creation and liquidation of courts, appointment of
judges to positions for the first time, appointment of a one-third of judges to the
Constitutional Court of Ukraine and de facto assigned and only later legitimized in
the Law "On the Judicial System of Ukraine" appointment of judges to
administrative positions in courts;

—  military formations: leadership in the areas of national security and
defence, appointment and dismissal of the high command of the Armed Forces of
Ukraine and other military formations;

57 Mamepiaau AHanimuuHoi donosidi Llenmpy Pazymkoea "[lapaamenm 8 YkpaiHi: 20.108HI
meHdeHyii ma npobsaemu cmaHosieHHs" [Proceedings of the Razumkov Centre's
Analytical Report "Parliament in Ukraine: Main Trends and Problems of Formation"],
http://razumkov.org.ua/uploads/journal/ukr/NSD85_2007_ukr.pdf

58 [bid.



Constitutional Basis for the Separation of Powers in Ukraine 163

— law enforcement agencies: appointment of the Prosecutor General to
office with the consent of the Verkhovna Rada and dismissal at discretion>°.

In the presence of such a significant amount of Presidential powers, the
provisions of the Constitution, which were supposed to play the role of deterrence
mechanisms and prevent the full subordination of the Executive power to the
President of Ukraine, have become ineffective.

Therefore, in practice, this model of state government ensured the
implementation of management decisions of the Head of State and in this sense
could be considered quite effective. However, this effect was significantly
reduced when the Government could not implement certain policies or
implemented political decisions without legislative authorization. Meanwhile,
the formation of the Government without the participation of the Verkhovna
Rada led to situations in which the attitude of the Parliament to the legislative
initiatives of the Government largely depended on situational factors.
Therefore, even if the President and his subordinate executive bodies
dominated the country and had significant opportunities to influence the
position of deputies, not all the decisions proposed by the Government have
been translated into laws®®.

This was one of the stages of the constitutional processes in Ukraine. The
next one started after the fourth President V. Yanukovich came to power (on
February 25, 2010). This stage is important because on the initiative of the Head
of State, on September 30, 2010, the Constitutional Court annulled the
constitutional reforms adopted in 200461 Since that time, the Constitution of

59 Koncmumyuyisi Yxpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

60 Mamepiaau AHanimu4Hoi donosidi Llenmpy Pazymkosa "[lapnaamenm 8 YkpaiHi: 204108Hi
meHdeHyii ma npobsaemu cmaHosseHHs1" [Proceedings of the Razumkov Centre's
Analytical Report "Parliament in Ukraine: Main Trends and Problems of Formation"],
http://razumkov.org.ua/uploads/journal/ukr/NSD85_2007_ukr.pdf

61 PiwenHsa Koncmumyuyitinozo Cydy Ykpainu y cnpasgi 3a koHcmumyyitiHum nodaHHsam 252
HapodHux denymamie YkpaiHu wodo eidnogidHocmi Koncmumyuyii Ykpainu
(koncmumyuyitinocmi) 3akoHy Ykpainu "[Ipo eHecenHst 3min do Koncmumyyii Ykpainu"
810 8 epydHs 2004 poky Ne 2222-1V (cnpaea npo dodepicaHHs: npoyedypu 8HECEHHS 3MIH
do Koncmumyuyii Ykpainu) [Decision of the Constitutional Court of Ukraine in the case
on the constitutional petition of 252 People's Deputies of Ukraine on compliance of the
Constitution of Ukraine (constitutionality) with the Law of Ukraine "On Amendments
to the Constitution of Ukraine" of December 8, 2004 Ne 2222-1V],
https://zakon.rada.gov.ua/laws/show/v020p710-10
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1996 has come into force again. In the "Special Opinion" on this decision, judges
V. Shishkin and P. Stetsyuk indicated that the Constitutional Court had the right
to recognize violations in the procedure for adopting Law No. 2222
(Constitutional reform), but did not have the right to change the "existing
structure of state power in Ukraine", and had only to instruct the Verkhovna
Rada to decide on confirming the "Constitutional reform", or on its cancellation.
Amendments to the Constitution should be made only through a vote in
Parliament, because there is "the exclusive right of the Verkhovna Rada of
Ukraine on the "final intervention" in the text of the Constitution of Ukraine,
except chapters I, IIlI, XIII, when such a right belongs directly to the Ukrainian
people... This approach results from the provisions of part two of article 19 of
the Constitution"¢2; The Constitutional Court illegally assumed the functions of
the Verkhovna Rada: "The Constitutional Court of Ukraine... having made a
constitutional revision of the existing structure of power in the state, assumed
the powers of the constituent power in the State (of the Verkhovna Rada and the
President), which contradicts the second part of article 19 of the Constitution of
Ukraine"é3. Well-known Ukrainian lawyers expressed their doubts about the
legitimacy of this decision of the Constitutional Court even after several yearsé+.

Violations of the rather complex but democratic procedure for amending
the Constitution of Ukraine have not been overlooked by civil society institutions,
including experts, and the single body of constitutional jurisdiction, because you
cannot build a truly democratic state by violating democratic principles and
procedures. V. Kolesnik believes that this provision should be understood as
follows: from this day on, all state authorities and their functionaries (including
officials) must act by the powers granted to them by the first redaction of the Basic
Law (i.e., before changes were made). It should be understood that all these bodies
and officials are legitimate, as they were formed (elected, appointed) in the
manner specified by the current Constitution of Ukraine at the time and by
applicable laws®s.

62 Ibid.

63 Ibid.

6 Bascko ckasamu, ska Koncmumyyis 3apa3 die - Mycisika. Caiim "Padio Ceo6oda”. 28
yepsHs 2013 [It is difficult to say which Constitution is in force now - Musiyaka. Radio
Svoboda website. June 28, 2013], https://www.radiosvoboda.org/a/25030891.html

65 B. Kostichuk, KoHcmumyuyiiini 3MiHu ma ix ckacy8aHHs sik 8idd3epkasieHHs p0o300piHciHcs
YKkpaiHcokoi demokpamii [Constitutional changes and their abolition as a reflection of
the crossroads of Ukrainian democracy], http://khpg.org/index.php?id=1286780557
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For example, the Verkhovna Rada of Ukraine, elected on September 30,
2007, was a legitimate body. Since the term of office of the Verkhovna Rada
provided for in article 76 of the initial (first) version of the Constitution of Ukraine
is "four years", this requirement should apply to the Parliament of this
convocation as well. Some politicians and specialists reference the experience of
1996 when both the Parliament and the Head of State continued to exercise their
state powers after the adoption of the Constitution, but this seems quite incorrect
and unacceptable. The current situation was radically different from what it was
then. First, the terms of office of the Parliament and the President provided for by
the Constitution on the day of its adoption in 1996 fully coincided with the terms
for which they were elected in 1994. Secondly, the Transitional Provisions defined
the year and month of regular parliamentary and presidential elections. There are
no transitional provisions now and there should not be, and the terms of the
Parliament’s offices before and after the termination of the constitutional changes
do not coincide®®.

The Cabinet of Ministers of Ukraine is also legitimate. However, after the
Law "On Amendments to the Constitution of Ukraine" of December 8, 2004, it is
declared unconstitutional and the office of the Cabinet is terminated, the
appointment of a new composition must follow the procedure provided for in
the first version of the Constitution of Ukraine of 1996. That is, if on September
29, 2010, the President of Ukraine did not have the rights to terminate the office
of the Prime Minister of Ukraine, but only could initiate consideration of the
issue of Government responsibility in the Verkhovna Rada (according to part 1
of article 87 of the Constitution as amended in 200467), then after the decision
of the Constitutional Court of Ukraine of September 30, 2010, the Head of State
could, without any consultations, at his discretion, terminate the powers of the
Prime Minister and dismiss him. In this case, the entire Cabinet should resign.
And the President, having accepted the resignation of the Government, must
instruct it to perform its duties until the new Cabinet of Ministers of Ukraine
begins to functionss.

66 [bid.

67 Koncmumyyisi Ykpainu [Constitution of Ukraine], http://zakon3.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80

68 B. Kostichuk, KoHcmumyuyiiini 3MiHuU ma ix ckacy8aHHs sik 8idd3epka/ieHHS pOo300piHciHCs
YyKkpaiHcokoi demokpamii [Constitutional changes and their abolition as a reflection of
the crossroads of Ukrainian democracy], http://khpg.org/index.php?id=1286780557
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Subsequently, on February 1, 2011, the Verkhovna Rada adopted the Law
Ne 2952-VI "On Amendments to the Constitution of Ukraine regarding holding
Regular Elections of People's Deputies of Ukraine, President of Ukraine, Deputies
of the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils,
City, Township and Village Mayors", previously approved by the Verkhovna Rada
on 19 November 201069 The Law came into force on February 4, 2011.

Another step of constitutional change was the Law of Ukraine "On
Amendments to Article 98 of the Constitution of Ukraine" (regarding the powers
of the Accounting Chamber), adopted by the Verkhovna Rada on September 19,
2013. It came into force on October 6, 201370, It is worth noting that on February
21, 2014, the Verkhovna Rada of Ukraine, without the decision of the relevant
Committee and the conclusion of the Constitutional Court, adopted Law No. 742-
VII "On the Renewal of certain provisions of the Constitution of Ukraine"71.

The next day, taking into account that the Law on restoring certain
provisions of the Constitution of Ukraine was not signed by the President, the
Parliament adopted a Resolution "On the text of the Constitution of Ukraine of
June 28, 1996, with amendments and additions made by Laws of Ukraine dated
December 8, 2004 No. 2222-1V, February 1, 2011 No. 2952-VI, September 19,
2013, No.586-VII"72.On March 1, 2014, Law No. 742-VII was published in a special

69 3akoH Ykpainu 8id 2 ntomozo 2011 poky N2 2952-VI "[Ipo eHecenHs 3miH do Koncmumyyii
Ykpainu wodo nposedeHHs1 uepzogux eubopie HapodHux denymamie YKpaiHu,
[lpesudenma Ykpaivu, denymamie BepxosHoi Padu AemoHomHoi Pecnybaiku Kpunm,
Micyesux pad ma cinbcbKux, ceauwHux, micokux 2osig” [Law of Ukraine of February 2,
2011 N2 2952-VI "On Amendments to the Constitution of Ukraine Concerning Regular
Elections of People's Deputies of Ukraine, President of Ukraine, Deputies of the
Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils and Village,
Town and City Mayors"], https://zakon.rada.gov.ua/laws/show/2952-VI

70 3akoH Ykpainu 6id 19 eepechs 2013 poky Ne 586-VII "[Ipo eHecenHs 3miH do cmammi 98
Koucmumyuyii Ykpainu” [Law of Ukraine of September 19, 2013 Ne 586-VII "On
Amendments to Article 98 of the Constitution of Ukraine"],
https://zakon.rada.gov.ua/laws/show/586-VII

71 3akoH Ykpainu gid 21 sitomozo 2014 poxy Ne 742-VII "[Ipo eidHo8/1eHHs OJii 0OKpemux
nosoxceHb Koncmumyuyii Yxkpainu” [Law of Ukraine of February 21, 2014 Ne 742-VII
"On renewal of certain provisions of the Constitution of Ukraine"],
https://zakon.rada.gov.ua/laws/show/742-VII

72 [locmaHoga BepxosHoi Padu Ykpainu 6id 22 aromozo 2014 poky Ne 750-VII "I[Ipo mexcm
Koncmumyuyii Ykpainu e pedakyii 28 yepeHs 1996 poky, i3 amiHamu i dono8HeHHAMU,
8HeceHUMU 3aKoHaMu YKkpaiHu 8id 8 epydusa 2004 poky Ne 2222-1V, gid 1 aromozo 2011
poky Ne 2952-VI, gid 19 eepechsi 2013 poky Ne 586-VII" [Resolution of the Verkhovna
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issue of the “Voice of Ukraine” newspaper, signed by the acting President, A. V.
Turchinov, and came into force on March 2, 2014.

Therefore, starting from March 2, 2014, the Ukrainian Constitution adopted
at the fifth session of the Verkhovna Rada of Ukraine on 28 June 1996 is in effect
-with amendments and additions introduced by Laws of Ukraine, as stated above
(No. 2222-1V of December 8, 2004, N2 2952-VI of February 1, 2011, and Ne 586-
VII of September 19, 2013, and Ne 742-VII of February 21, 2014).

Even so, these changes to the Constitution of Ukraine, which
fundamentally change the rules of interaction between different branches of
power, indicate that the period of transition from a totalitarian to a democratic
regime and the rule of law is still far from completion. So far, no strong
instruments and norms have been created at the state level that would not allow
a political force to change the Constitution of Ukraine in the desired direction. It
would be appropriate for such a tool to be a nationwide referendum, during
which the population would have the opportunity to accept or reject the
government's proposals. However, Ukraine has not adopted a law on the
referendum yet, but the draft law is currently being developed and is being
considered by the Verkhovna Rada of Ukraine. And the second tool could be the
Venice Commission, to which our state has often turned in various cases.

CONCLUSIONS

It may be concluded that the Constitution of Ukraine contains appropriate
mechanisms for interaction between the legislative, executive and judicial
branches of power, although they are not perfect and require more detailed study
and implementation. Before the independence in Ukraine, society did not face the
practical application of the principle of separation and interaction of the branches
of state power. During the years of independence, four models of the organization
of state power and its distribution have been tested in Ukraine. However, the
problem itself is not solved either in theoretical or practical aspects, because at
present in the state there are many cases of confrontation between the authorities,
especially between the legislative and executive authorities, which does not help
solve the rather complex problems faced by the Ukrainian state and society.

Rada of Ukraine of February 22, 2014 Ne 750-VII "On the Text of the Constitution of
Ukraine as amended on June 28, 1996, as amended by the Laws of Ukraine of December
8,2004 Ne 2222-1V, of February 1,2011 Ne 2952 -VI, dated September 19,2013 Ne 586-
VII"], https://zakon.rada.gov.ua/laws/show/750-VII
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The separation of state power is a necessary condition for a democratic
political regime because totalitarian and authoritarian political regimes deny the
separation of powers. Also, it should be remembered that the separation of state
power is only one of many elements of the mechanism for the democratic exercise
of power and is not a complete guarantee of democracy in any state. Moreover, for
an unbalanced system of checks and balances, the strict separation of powers may
lead to confrontation between the branches of state power.

Taking into account all the above, it can be argued that it is not necessary at
all to confine to the most common allocation of the three branches when
implementing the principle of separation of state power, as there may be other
branches of power.



